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Introduction 

This paper is divided into three sections.  The first will discuss the definition of 
“disability” as it applies to employee claims of disability discrimination under the 
Americans with Disabilities Act (“ADA”), 42 United States Code section 12102, et seq.  
The second and third parts will deal with two separate but related issues; how to 
determine the need for accommodation and how to determine the type of accommodation 
necessary to comply with the provisions of the ADA.1

I. Applying the definition of “disability” to employee disability discrimination claims 

 

The ADA defines disability as (1) having a physical or mental impairment that 
substantially limits one or more major life activities, (2) having a record of such 
impairment, and (3) being regarding as having such impairment.  (42 U.S.C. § 12102 
(2)(A), (B) and (C).) 

A. What are Covered Impairments 

The ADA Regulations define impairments broadly to include a variety of disorders or 
conditions affecting any number of body systems, including the neurological or 
musculoskeletal systems, special sense organs, respiratory, cardiovascular, reproductive, 
digestive, genito-urinary, hemic, lymphatic, or endocrine systems or the skin.  
Impairments also include mental or psychological disorders, including mental retardation, 
organic brain syndrome, emotional or mental illness and certain learning disorders.  (29 
C.F.R. § 1630.2(h).)  In determining what conditions actually are, or are not impairments, 

                                                 
1 A related paper addressing the adequacy of accommodation, undue hardship and threat defenses, as well as issues 
of the Family Medical Leave Act (“FMLA”), as they relate to the ADA are contained in a separate paper prepared 
by Megan P. Norris. 
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the Equal Employment Opportunity Commission (“EEOC”) states that physical 
characteristics, such as “left handedness,” common personality traits, such as “showing 
poor judgment,” cultural, environmental or economic disadvantages, homosexuality, bi-
sexuality, pregnancy and abnormal deviations in height, weight or strength are not 
considered impairments.  (See, Appendix to 29 C.F.R. § 1630.2(h).)  The ADA also 
excludes from its protection other conditions.  These include transvestism, 
transsexualism, pedophilia, exhibitionism, voyeurism, and many gender identity 
disorders, other sexual behavior disorders, compulsive gambling, kleptomania, 
pyromania, and psychoactive substance use disorders resulting from current illegal drug 
use.  (49 U.S.C. § 12211.) 

According to the EEOC’s Enforcement Guidance on the ADA and Psychiatric 
Disabilities, traits like irritability, chronic lateness and poor judgment are not considered 
impairments.  (EEOC Enforcement Guidance No. 915.002 (3/25/97), at p. 4.)  Similarly, 
“characteristic predisposition to illness or disease” because of environmental, economic 
or social conditions is not considered an impairment.  (EEOC Compliance Manual, 
§ 902.2(c)(2).) 

The determination of whether an individual has an impairment and is covered by the 
ADA has not resulted in substantial litigation, unlike many other aspects of the ADA.  
This is, however, a threshold question which employers must address.  In Bristol v. Board 
of County Commissioners of the County of Clear Creek, 281 F.3d 1148 (10th Cir. 2002), 
(vacated in part on other grounds, 312 F.3d 1213 (10th Cir. 2002), the court stated that the 
judge should decide whether the plaintiff has identified “impairments” and “major life 
activities” recognized under the ADA, but that the jury, in a case tried to a jury, decides 
whether the identified impairment substantially limits a major life activity. 

B. What are Major Life Activities 

In Toyota Motor Manufacturing, Kentucky, Inc., v. Williams, 534 U.S. 184, 122 
S.Ct. 681 (2002), the United States Supreme Court stated that “major life activities are 
activities that are of central importance to daily life.” 

There has been much controversy about what is considered a major life activity.  The 
EEOC, in its Regulations, states that major life activities include caring for one’s self, 
performing manual tasks, walking, seeing, hearing, speaking, breathing, learning and 
working.  (29 C.F.R. § 1630.2(i).)  To this list, the EEOC added sitting, standing, lifting 
and reaching in Appendix to 29 C.F.R. § 1630.2(i).  The EEOC also considers 
mental/emotional processing, such as thinking, concentrating and interacting with others 
as major life activities.  (See, EEOC Compliance Manual § 902.3(b) at p. 15.)  In 
instructions to its investigators, the EEOC has also stated that eating is considered a 
major life activity.  (See EEOC Instructions for Field Officers:  Analyzing ADA Charges 
After Supreme Court Decisions Addressing “Disability” and “Qualified” (July 1999) at 
p. 8.)  In its Compliance Guidance already mentioned, the EEOC also added sleeping as a 
major life activity.  (See EEOC Enforcement Guidance on the ADA and Psychiatric 
Disabilities, No. 915.002 (3/25/97) at p. 4.) 
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What actually is considered a major life activity has resulted in much litigation in the 
courts.  Some courts have reached decisions consistent with the EEOC Policy Guidance 
but others have disagreed with that agency’s interpretation.  In Pack v. K-Mart 
Corporation, 166 F.3d 1300 (10th Cir. 1999), the court held, consistent with the EEOC, 
that sleeping is considered a major life activity but that concentrating is not.  (See Boerst 
v. General Mills Operations, Inc., No. 00-3281, 25 Fed. Appx. 403 (6th Cir. Jan, 15, 
2002).  But see, Krauel v. Iowa Methodist Medical Center, 95 F.3d, 674 (8th Cir. 1996), 
where the court held that “getting a sound night’s sleep” is not a major life activity.)   

In Toyota Motor Manufacturing, Kentucky, Inc., v. Williams, supra, the high court 
provided excellent guidance on what constitutes major life activities.  The court 
suggested, for example, that sweeping and dancing are not major life activities.  
However, it suggested that household chores like bathing and brushing one’s teeth may 
be major life activities because these are “among the types of manual tasks of central 
importance to peoples’ daily lives.”  (Id.) 

C. Does the Impairment Substantially Limit a Major Life Activity 

The EEOC states that an impairment substantially limits a major life activity if a person 
is either (1) unable to perform a major life activity that the average person in the general 
population can perform; or (2) is significantly restricted as to the condition, manner or 
duration under which she/he performs the activity as compared to the condition, manner 
or duration under which the average person in the general population performs the same 
activity.  (See 29 C.F.R. § 1630.2(j)(1).)  According to the agency, in determining 
whether an individual is substantially limited in a “major life activity,” we must look at:  
(i) the nature and severity of the impairment; (ii) the expected duration of the impairment; 
and (iii) the permanent and long-term impact, or the expected permanent or long-term 
impact resulting from the impairment.  (29 C.F.R. § 1630.2(j)(2).)  Looking at this same 
issue in its recent decision, the U.S. Supreme Court stated in Toyota Motor 
Manufacturing, Kentucky, Inc., v. Williams, supra, that to be substantially limited in a 
major life activity, “an individual must have an impairment that prevents or severely 
restricts the individual from doing activities that are of central importance to most 
peoples’ daily lives.”  (Id.) 

In analyzing the EEOC’s Regulations, the Fourth Circuit Court of Appeals stated in Betts 
v. The Rector and Visitors of the University of Virginia, No. 00-2305, 18 Fed. Appx. 114 
(4th Cir. Sept. 7, 2001), summary judgment granted 198 F.Supp. 2d 787 (W.D. Va. 2002), 
that a student’s learning impairment did not rise to the level of disability where he had a 
history of academic achievement and his learning abilities where comparable to the 
general population.  Doing a similar analysis, the 6th Circuit stated in Swanson v. 
University of Cincinnati, 268 F.3d 307 (6th Cir. 2001), that while the plaintiff’s inability 
to sleep more than five hours per night was not optional, he was not significantly 
restricted in comparison to the average person in the general population. 

In completing the analysis of whether an individual is substantially limited in a major life 
activity, the question that many courts have asked is whether they should look at 
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activities which a plaintiff is able to perform in addition to those that he is not.  In Toyota 
Motor Manufacturing, Kentucky, Inc., v. Williams, supra, the U.S. Supreme Court held 
that in determining whether an individual is substantially limited in a major life activity 
(such as performing manual tasks), a court should focus on what activities the individual 
is able to perform (such as tending to personal hygiene and performing regular household 
chores).  Until recently, the EEOC has disagreed that it is appropriate to look at tasks an 
individual is able to perform in analysizing whether he is substantially limited in a major 
life activity.   

D. Medication as a Consideration in Determining if the Impairment 

Substantially Limits a Major Life Activity 

The Supreme Court has held that if an individual takes measures “to correct for or 
mitigate a physical or mental impairment, the effects of those measures – both positive 
and negative – must be taken into account when judging whether that person is 
‘substantially limited’ in a major life activity.”  (Sutton v. United Air Lines, Inc., 527 
U.S. 471, 119 S. Ct. 2139 (1999).)  In Sutton the Supreme Court reversed many decisions 
from lower courts as well as the positions of the EEOC and the Department of Justice 
maintaining that the effects of medications or prosthetic devices should not be considered 
in determining whether someone’s impairment substantially limits a major life activity.  
The Court stated that “a person whose physical or mental impairment is corrected by 
medication or other measures does not have an impairment that presently ‘substantially 
limits’ a major life activity.”  (Id.) 

Subsequent to the high court’s decision in Sutton, the EEOC specifically instructed its 
investigators to analyze whether, despite medication or prosthetic device, the individual 
with disabilities is still substantially limited in a major life activity.  Investigators were 
told to ask whether the mitigating measures controlled the symptoms only some of the 
time, whether those measures became less effective under certain conditions and whether 
those same measures have become less effective over time.  (EEOC “Instructions for 
Field Officers:  Analyzing ADA Charges After Supreme Court Decisions Addressing 
‘Disability,’ ‘Qualified,’” July 1999 at pp. 4 - 6.)  The EEOC also requested its 
investigators to analyze whether an individual’s mitigating measure itself causes 
limitations in a major life activity.  (Id.) 

E. Duration of Impairment 

The U.S. Supreme Court stated in Toyota Motor Manufacturing, Kentucky, Inc., v. 
Williams, supra, that an impairment’s impact must be “permanent or long-term” to be 
covered by the ADA.  The EEOC’s Regulations also state that short-term conditions are 
not covered by the Act.  (See, Appendix to 29 C.F.R. § 1630.2(j).)  

The EEOC takes the position that if an impairment lasts “at least several months” it is not 
considered short-term.  Similarly, if a condition is severe and its duration is “indefinite 
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and unknowable,” that condition can qualify as a disability.  Moreover, impairments that 
are temporary may have permanent or residual long-term effects.  In these circumstances, 
the agency states that such conditions may be ADA covered disabilities.  (See, EEOC 
Compliance Manual, § 902.4(d) at pp. 30 – 33.) 

Unfortunately for the practitioner, there is no bright line which might provide guidance 
on whether a condition of limited duration may be covered under the ADA.  Certainly, 
conditions lasting up to several months without residual effects have been considered 
short-term.  In Sorensen v. University of Utah Hospital, 194 F.3d 1084 (10th Cir.1999), 
the court held that an employee’s Multiple Sclerosis was not a disability where it limited 
her life activities for less than two weeks since this was only of a brief duration.  On the 
other hand in Regional Economic Community Action Program, Inc., v. City of 
Middletown, 281 F.3d 333 (2nd Cir. 2002), corrected by 294 F.3d 35 (2nd Cir. 2002), cert. 
denied, __ U.S. ___, 123 S. Ct. 14 (2002), the court found that the plaintiffs’ impairment, 
in that case alcoholism, had had long term effects because the individuals would be 
discharged from a half-way house between three and nine months after their admission. 

F. Major Life Activity of Working 

In Sutton v. United Air Lines, Inc., 527 U.S. 471, 119 S.Ct. 2139 (1999), the Supreme 
Court left open the question of whether working is a major life activity.  Most courts have 
held, however, that working is a major life activity.  (See Lebron-Torres v. Whitewall 
Laboratories, 251 F.3d 236 (1st Cir. 2001); Hall v. Claussen, No. 98-1150, 98-1384, 
6 Fed. Appx. 655 (Colo. J.C.A.R. March 6, 2001); Lucas v. Miami County, No. 00-3250, 
9 Fed. Appx. 809 (Colo. J.C.A.R. May 10, 2001); Mullins v. Crowell, 228 F.3d 1305 
(11th Cir. 2000), reh’g, en banc, denied by 251 F.3d 165 (11th Cir. 2001); Davoll v. Webb, 
194 F.3d 1116 (10th Cir. 1999, superceded by statutes on other grounds as stated in Ferris 
v. Pa. Fed’n. Bhd. Of Maint. Of Way Emples, 153 F. Supp. 2d 736 (E.D. Pa. 2001); 
Heyman v. Queens Village Committee for Mental Health, 198 F.3d 68 (2nd Cir. 1999).) 

The EEOC Regulations state that an individual would not be substantially limited in 
working if he or she is only restricted from his or her particular job.  In the EEOC’s view 
the individual must be excluded from a class of jobs or a broad range of jobs in order to 
be considered substantially limited in working.  (See 29 C.F.R. § 1630.2(j).)  In making 
this determination, the EEOC looks at three factors which include:  (1) the geographical 
area to which the individual has access; (2) the jobs from which the individual has been 
disqualified because of an impairment, the number and types of jobs utilizing similar 
skills and training; and (3) the jobs from which the individual has been disqualified and 
the number and types of jobs not using similar skills and training.  The plaintiff has the 
burden to present evidence that he’s been disqualified from a class or a broad range of 
jobs because of his disability.  For example, in Bristol v. Board of County 
Commissioner’s of the County of Clear Creek, 281 F.3d 1148 (10th Cir. 2002), the court 
stated that the plaintiff did not sustain the burden of showing that he had a substantial 
limitation in “working.”  He did not produce evidence of the job market for the average 
person having comparable training skills and abilities to his own. 
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II. Determining the Need for Accommodation 

The ADA protects individuals who are disabled and qualified to perform the essential 
functions of a position.  Consequently, to be qualified under the ADA, an individual 
must: (1) have the required skills, experience, education, etc., and (2) be able to perform 
the essential functions of the position, either with or without reasonable accommodation.  
(42 U.S.C. § 12 111(8); 29 C.F.R. § 1630.2(m).) 

A. Determining Essential Functions 

The EEOC’s framework for determining whether a function is essential is whether: 

1. The position exists to perform the function; 

2. There are a limited number of employees available that could perform the 
function; or 

3. The function is highly specialized. 

(See 29 C.F.R. § 1630.2(n)(2).)  Additionally, the EEOC will look at the following 

factors in determining whether a function is essential or marginal: 

 The employer’s judgment; 

 A job description prepared before advertising or interviewing for the job; 

 The amount of time spent performing the function; 

 The consequences of not requiring someone in the job to perform the 
function; 

 The terms of a collective bargaining agreement or memorandum of 
understandings; and 

 The work experience of people who have performed the function and the 
experience of individuals currently performing the same job.   

(29 C.F.R. § 1630.2(n) and Appendix.  See also EEOC’s Technical Assistance Manual, 
Chapter 2.3(a) at pp. II – 13 – II - 18).)  Of all these, the most important factor seems to 
be whether the employees actually performed the particular function.  The burden of 
proof on whether the function is essential rests generally with the employer.  (See Hamlin 
v. Charter Township of Flint, 165 F.3d 426 (6th Cir. 1999) where the court ruled that the 
employer was required to establish that a challenged function was essential for the 
position.)  Once this is established, the burden shifts to the plaintiff to show that she 
could perform the essential functions of her job.  (Flemmings v. Howard University, 198 
F.3d 857 (D.C. Cir. 1999).) 
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According to the EEOC the decision on whether an individual can perform the essential 
functions of a job must be made at the time of the actual employment decision and cannot 
take into consideration whether the person might be unable to perform the job at some 
point in the future.  (See Appendix to 29 C.F.R. § 1630.2(m).)  Some courts have 
explicitly followed this guidance.  (See Duda v. Board of Education of Franklin Park 
Public School District No. 84, 133 F.3d 1054 (7th Cir. 1998) where the court stated that 
the employee’s capabilities at the time of employment decision and not speculation of 
what the individual might be unable to perform in the future are the controlling factors.  
See also Hatchett v. Philander Smith College, 251 F.3d 670 (8th Cir. 2001) where the 
court found that the time to evaluate whether the plaintiff was qualified was when the 
employer was making its hiring decision.)  In Hatchett, the college was deciding whether 
the plaintiff was qualified for several positions when her current job was being 
eliminated. 

The EEOC has stated that the ADA allows an employer to establish changes in content, 
nature or job function for business reasons.  Similarly, employers may establish, enforce 
and modify uniform production standards.  The standards also need not be lowered for 
individuals with disabilities.  (See EEOC’s Technical Assistant Manual at II – 18.  See 
also EEOC Enforcement Guidance: Workers’ Compensation and the ADA, No. 915.002 
(9/3/96) at p. 23.)  However, when job functions or standards are modified, the employer 
must explain the need for the standard and must demonstrate that it is consistently 
enforced among all the employees.  (See Cripe v. City of San Jose, 261 F.3d 877 (9th Cir. 
2001), where the court struck the requirement specified in the city’s officer transfer 
policy that officers applying for a desirable “specialized duty assignment” needed to have 
served in a beat-patrol assignment for the prior 12 months.  The court noted that the city 
had made exceptions to the policy for officers over 50 years of age with 25 years of 
service.  Thus, the court rejected the city’s arguments and noted that this defense is even 
more stringent than proving undue hardship.) 

B. Determining Whether the Individual is Qualified 

The employee’s burden of demonstrating that he is qualified may be satisfied in a number 
of ways.  For example, the individual may show that he has been performing the job 
satisfactorily.  Consequently, continued employment in the same position is “objective 
evidence” that he is qualified for the job.  In Holiday v. City of Chattanooga, 206 F.3d 
637 (6th Cir. 2000), reh’g, en banc, denied, 2000 U.S. App. LEXIS 9557 (6th Cir. May 4, 
2000), the City of Chattanooga refused to hired a police officer arguing that he was not 
qualified because he was allegedly HIV positive.  The court noted that plaintiff had 
satisfied the burden to show that he was qualified because he had shown that he had 
successfully completed the city’s own rigorous physical agility test and served as a police 
officer in several other Tennessee jurisdictions.   

The objective evidence showing continued employment might, however, not be 
satisfactory where an employee’s condition is deteriorating.  See for example Hatchett v. 
Philander Smith College, supra, where the court stated that employee could not rely on  
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her past performance to establish that she could perform the essential functions of her job 
because her head injury occurred after the evidence she presented showing satisfactory 
past performance.   

Employees who pose a “direct threat” to health and safety are not qualified individuals 
with a disability.  (See 42 U.S.C. § 12113.)  To determine whether an individual poses a 
direct threat, thus, making him unqualified, requires the employer to perform an 
individual assessment.  The decision must not be made on generalizations or stereotypes 
about particular conditions.  (See Bragdon v. Abbott, 524 U.S. 624, 118 S.Ct. 2196 
(1998)), where the Supreme Court stated that the direct threat assessment must be based 
on objective, scientific information.   

In analyzing whether someone poses a direct threat, the EEOC states that employers 
should consider the following factors: 

• The duration of the risks; 

• The nature or severity of the potential harm; 

• The likelihood that the potential harm will occur; and 

• The eminence of the potential harm. 

(See 29 C.F.R. § 1630.2(r).) 

As already pointed out in Holiday v. City of Chattanooga, supra, the City of Chattanooga 
refused to hired a police officer finding that he was not qualified because he was HIV 
positive.  The court stated that the city must conduct an individualized inquiry into the 
individual’s actual medical condition, and determine whether the condition might have an 
impact on the individual’s ability to perform the job.  The court concluded that a jury 
could find that no individualized assessment had been done in the case and that the 
applicant could in fact be qualified for the police officer position to which he was 
applying.  Similarly, in Rizzo v. Children’s World Learning Centers, Inc. 213 F.3d 209 
(5th Cir. 2000), cert. denied, 531 U.S. 958, 121 S.Ct. 382 (2000), the court found that a 
school van driver did not pose a direct threat because of her alleged hearing impairment.  
The court noted that there was no evidence, after an individualized assessment was 
performed, that the plaintiff had any problems driving the van.  The results showed no 
evidence of prior accidents, close calls or that she was distracted from her duties because 
of her impairment.  The court noted that where the alleged threat is so closely tied to the 
employee’s “job duties,” an employer may bear the burden of proof.  The 9th Circuit has 
disagreed, however, with this approach.  In Morton v. United Parcel Service, Inc., (2001), 
272 F.3d 1249 (9th Cir. 2001), cert. denied, __ U.S. ___, 122 S.Ct. 1910 (2002), the court 
differed from the conclusion reached by the 5th Circuit that the “direct threat” provision 
in the ADA applies only in cases when the employer responds to the supposed risk  
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created by an individual’s presence in the workplace, where that risk is not addressed by 
an existing qualification standard.  In the 9th Circuit’s view Congress probably intended 
the direct threat defense to be applied where the employer had a clear, across the board 
policy excluding employees with latent communicable diseases from the workplace. 

The “direct threat” issue is complicated and should be analyzed carefully by an employer.  
The Supreme Court has recently provided some guidance in Chevron U.S.A. Inc. v. 
Echazabal, 536 U.S. 73, 122 S.Ct. 2045 (2002).  Overruling the 9th Circuit’s finding that 
Echazabal was a qualified individual who could perform the essential functions of the 
employment position to which he applied at Chevron, the Supreme Court, unanimously 
held that the 9th Circuit erred in not following the EEOC’s Regulation which allows an 
employer to screen out potential workers with disabilities for risks to their own health or 
safety.  (See 29 C.F.R. § 1630.15(b).)  It should be noted also that the Supreme Court 
endorsed the EEOC’s Regulation requiring that the employer’s decision to exclude an 
individual must be based on an individualized medical inquiry.   

A decision that an individual is disabled for purposes of social security benefits is not 
determinative of whether the individual is “qualified” for purposes of the ADA.  In 
Cleveland v. Policy Management Systems, Corp., 526 U.S. 795, 119 S.Ct. 1597 (1999), 
the Supreme Court reviewed a case where an employee sought and received social 
security disability benefits when she asserted that she was unable to work because of a 
stroke.  The employer later argued that she was a “qualified individual with a disability” 
for purposes of the ADA.  The employer responded that she could not make inconsistent 
claims and, therefore, was not a qualified individual with a disability under the ADA.  
The Supreme Court disagreed and held that no “special negative presumption” attaches 
because, in its view, the two claims did not inherently conflict.  The Court stated that the 
Social Security Administration does not analyze when making its determination to grant 
benefits whether an individual might be able to perform a job with reasonable 
accommodation.  According to the Court, claiming both social security benefits and the 
ADA protections was consistent because the employee might be able to do a job with 
reasonable accommodation.  See also Talavera v. School Board of Palm Beach County, 
129 F.3d 1214 (11th Cir. 1997), where the court determined that a total disability 
certification for purposes of SSD benefits application was not inherently inconsistent 
with being qualified under the ADA.  The court noted, however, that the plaintiff was 
precluded from denying the truth of any statements made in her disability application.  
See also Mitchell v. Washingtonville Central School District, 190 F.3d 1 (2nd Cir 1999), 
where the court determined that a school janitor could not claim that he could stand and 
walk when he was claiming the ADA protections where he had previously argued to the 
Social Security Administration that he could not stand nor walk. 

The EEOC takes the position that statements made in applying for disability benefits may 
be relevant in determining whether an individual is “qualified” for purposes of the ADA.  
According to the EEOC, statements made for the purposes of social security benefits, 
long term disability benefits and Workers’ Compensation benefits should be considered 
in light of their context and timing.  In analyzing these statements, the EEOC will 
consider: 
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• Whether the employee applied for benefits because the employer denied the 
necessary reasonable accommodations; 

• Whether the employee maintained, when he/she applied for benefits, that he/she 
could perform the job with a reasonable accommodation;  

• Whether the employee applied for benefits based on a doctor’s assessment that he/she 
was totally disabled; 

• Whether the representations made for benefits’ application were in the employee’s 
own words; 

• Whether the representations for benefits were “qualified in anyway,” e.g., ‘I’m able to 
work with certain restrictions’);” 

• Whether the employee applied for benefits at the employer’s suggestion; 

• Whether the individual applied for benefits based on his/her belief that he/she could 
not work due to discrimination; 

• Whether the employee’s condition at the time he/she applied for benefits was the 
same or different from his/her condition at the time of the alleged discrimination; 

• Whether the employee was working during the time referred to as the period of “total 
disability;” and 

• Technological changes occurring since the employee’s representations that would 
make it possible for the employee to perform the job.   

(See EEOC’s Enforcement Guidance on the Effect of Representations Made in 
Applications for Benefits on the Determination of Whether a Person is a “Qualified 
Individual with a Disability” under the ADA [2/12/97 at pp. 18 – 39].) 

III. Determining the Type of Accommodation 

A. Request for Accommodation 

The EEOC states that it is the responsibility of the individual with the disability to inform 
his employer that he needs an accommodation.  (29 C.F.R. § 1630.9; EEOC Enforcement 
Guidance on Reasonable Accommodation and Undue Hardship, No. 915.002 (3/1/99 at 
p. 8 – 9).)  There is ample support in the courts for this same general principle.  (See, for 
example, Taylor v. Principal Financial Group, Inc., 93 F.3d 155 (5th Cir. 1996), cert. 
denied, 519 U.S 1029, 117 S.Ct. 586 (1996), reh’g denied, motion granted, 1996 U.S. 
App. LEXIS 20425 (5th Cir. 1996).)  The court denied the plaintiff’s claim because he 
had not submitted a request for accommodation under the ADA.) 
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B. An Employer’s Knowledge of Need for Accommodation 

Where an employer has no knowledge of an employee’s disability, it cannot be held 
liable for not providing an accommodation.  (See Beck v. University of Wisconsin Board 
of Regents, 75 F.3d 1130 (7th Cir 1996), where the court held that the university was not 
liable for failure to accommodate.   

Some courts have held, however, that if the employer knows about the disability and the 
need for accommodation, it may have to provide an accommodation even without an 
explicit request from the employee.  (See Downey v. Crowley Marine Services, Inc., 236 
F.3d 1019 (9th Cir. 2001), noting that, under Washington state law, simple notice of an 
employee’s disability is sufficient to trigger an employer’s responsibility to 
accommodate.  The court found that the employer’s duty was triggered by the employee’s 
notice of a disability and the desire for accommodation.  In this case, the court noted that 
the employer knew that the employee’s condition interfered with his ability to perform 
the essential functions of his job and, thus, state law required the employer to identify 
other available jobs and help the employee apply for those positions.2

C. Duty to Engage in the Interactive Process 

  Courts have also 
held that an employer has a duty to accommodate where it is on notice that the employee 
has a disability and where the nature of disability is such that the employee is impaired 
from communicating his or her needs.  (See, for example, Miller v. Illinois Department of 
Corrections, 107 F.3d 483 (7th Cir. 1997).)  There is also an exception to the employee’s 
duty to initiate the interactive process by requesting an accommodation.  In Davoll v. 
Web, 194 F.3d 1116 (10th Cir. 1999), the court discussed an exception to the general rule 
in what it called the “futile gesture doctrine.”  According to this doctrine, if the individual 
knows that the request would be futile, he or she need not initiate the interactive process.  
In Davoll, the individual knew of the employer’s discriminatory policy against reasonable 
accommodation and the court stated that he need not ignore the employer’s policy and 
subject himself to “personal rebuffs” by making a request that surely would be denied.  
Since the officer knew of the policy of refusing to reassign disabled police officers to 
Career Service positions, he did not need to make a request for accommodation.   

The EEOC has stated that when an individual with disabilities informs his employer that 
an adjustment or change is needed because of a “medical condition” that is sufficient to 
qualify as a reasonable accommodation request.  (See EEOC Enforcement Guidance on 
Reasonable Accommodation and Undue Hardship under ADA, No. 915.002 (3/1/99 at 
p. 8).)  Courts have followed this guidance and have held that no specific terms need to 
be applied to trigger the duty to begin the interactive process and make a reasonable 
accommodation.  In Taylor v. Phoenixville School District, 184 F.3d 296 (3rd Cir. 1999), 
on remand, summary judgment granted in part, summary judgment denied in part 113 F. 
Supp. 2d 770 (E.D. Pa. 2000), the court stated that an employee need not put a request in 
writing or use the words “reasonable accommodation” to trigger the interactive process.   

                                                 
2 Some states, California, for example, have similar more pro-employee provisions like Washington state law.  See, 
e.g., California Government Code, sections 12926(8), (k). 
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“What matters under the ADA are not formalisms about the 
manner of the request, but whether the employee or representative 
for the employee provides the employer with enough information 
that, under the circumstances, the employer can be fairly said to 
know of both the disability and the desire for an accommodation.”  

(Id., at p. 313.)  In this case, the employer had sufficient notice when an administrative 
assistant was notified about the plaintiff’s hospitalization for a mental condition.  In Allen 
v. Rapides Parrish School Board, 204 F.3d 619 (5th Cir. 2000), the court held that a letter 
sent by the employee and his doctor about his hearing condition and discussing possible 
mitigation of that condition triggered the interactive process.  Similarly, in Bultemeyer v. 
Fort Wayne Community Schools, 100 F.3d 1281 (7th Cir. 1996), the court stated that the 
school erred by not entering the interactive process when a janitor brought a doctor’s note 
stating that he needed to be assigned to a school that would be “less stressful” because of 
past illness and inability to return to work.   

An employer that is faced with a request for accommodation, whether it is in writing or 
made orally, cannot ignore it.  In Barnett v. US Air, Inc., 228 F.3d 1105 (9th Cir. 2000), 
(cert. granted, in part 532 U.S. 970, 121 S.Ct. 1600 (2001), vacated by remand 535 U.S. 
391, 122 S.Ct.1516 (2002), on remand at, remanded by 297 F.3d 1106 (9th Cir. 2002), 
reversed on other grounds in 122 S.Ct. 1516 (2002), the 9th Circuit noted that the 
interactive process requires an employer to (1) analyze job functions to establish the 
essential and non-essential job tasks, (2) identify the barriers to job performance by 
consulting with the employee to learn the precise limitations, and (3) to learn the types of 
accommodation which would be most effective to the employee  In Taylor v. 
Phoenixville School District, supra, the court noted that the duty to engage in the 
interactive process requires the employer to take steps like meeting with the employee, 
request information about the condition and limitations the employee faces, ask the 
employee what he specifically needs and show some sign of having considered the 
employee’s request while offering and discussing available alternatives when the request 
is not too burdensome.  The EEOC Regulations specify that the interaction with the 
disabled employee is meant to identify the individual’s functional limitations and the 
potential reasonable accommodation that is needed.  (29 C.F.R. § 1630.2(o) and 1630.9, 
Appendix.) 

The EEOC requires that the employer’s response to a reasonable accommodation be 
“expeditious.”  The amount of time needed for response will depend on the circumstances 
depending on whether the employer has control over the possible modifications or other 
accommodations requested by the employee.  (See EEOC Enforcement Guidance on 
Reasonable Accommodation and Undue Hardship, No. 915.002 (3/1/99) at p. 19.)  
Although the EEOC requires an expeditious response, the agency has not taken a position 
on whether an employer could be sued simply for failing to engage in the interactive 
process if no reasonable accommodation was available to the employee.  In its 
Enforcement Guidance on Reasonable Accommodation and Undue Hardship, 
No. 915.002 (3/1/99), the EEOC states that the interactive process is not a legal 
obligation.  Rather the failure to engage in the interactive process simply “could result in 
liability for failure to provide a reasonable accommodation.”  (Id. at p. 15.)  It is 
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important to note, however, that although the failure to engage in the interactive process 
might not constitute an ADA violation per se, the employer may lose its summary 
judgment motion for failing to engage in that process.  As already seen in Taylor v. 
Phoenixville School District, supra, the court found that the employer did not properly 
engage in the interactive process.  Notwithstanding this finding, the court concluded that 
the School District, which acted in bad faith in the interactive process, would only be 
liable under the ADA if the jury could reasonably conclude that the employee would have 
been able to perform the job with the accommodations requested.  Certainly, the 
employer’s effort in attempting to accommodate bears a clear relationship to the potential 
damages to be awarded in an ADA case.  Under the Civil Rights Act of 1991, an 
employer who can demonstrate good faith in attempting to accommodate will avoid 
certain damages.  In reasonable accommodation cases, punitive and certain compensatory 
damages may not be awarded if the employer demonstrates good faith efforts and 
engages in the interactive process with the employee in an attempt to provide the 
accommodation needed.  (See 42 U.S.C. § 1981a.) 

An employee’s failure to cooperate in the interactive process and identify a reasonable 
accommodation may prove fatal to an ADA claim.  The EEOC has stated that although 
during the interactive process the individual does not have to specify the precise 
accommodation, he must, nonetheless, be able to describe the problems posed by the 
workplace barrier.  (See EEOC Enforcement Guidance on Reasonable Accommodation 
and Undue Hardship, No. 915.002 (3/1/99) at p. 12.)  Similarly, where the employer 
seeks documentation of a non-obvious disability and the employee fails to cooperate, that 
conduct will bar the individual’s entitlement to a reasonable accommodation.  (Id., at 
p. 15.)  (See, for example, Beck v. University of Wisconsin Board of Regents, 75 F.3d 
1130 (7th Cir. 1996), where the court agreed that the employee lost her right to 
accommodation because she was responsible for the break-down in the interactive 
process by failing to cooperate with the university’s request.  The employee failed to 
provide a requested medical release and to answer questions about the accommodations 
she needed.  It is important to note that although the employee suffered severe 
depression, viral fatigue and osteoarthritis, the court stated that the employer, 
nonetheless, could not be held liable for failure to make a reasonable accommodation 
when it was never able to obtain an adequate understanding of what action it should take.   

Finally, in completing the interactive process, the employer may choose an effective 
accommodation although that may not be necessarily the accommodation the individual 
most desires.  (See 29 C.F.R. § 1630.9, Appendix.)  In Allen v. Rapides Parrish School 
Board, 204 F.3d 619 (5th Cir. 2000), the court found that the employer had provided a 
number of accommodations to the employee who complained of constantly hearing 
ringing in his ears.  The accommodations included leaves of absence and two transfers.  
The court noted that the employee was not entitled to the accommodation of his choice 
which included a specific position he desired.  
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D. Types of Reasonable Accommodation 

1. Job Restructuring 

The ADA and EEOC Regulations clearly state that an employer must restructure an 
employee’s job as a reasonable accommodation.  This may include reallocating or 
redistributing non-essential job functions or alternating how a function is performed to 
assist the employee.  (See 42 U.S.C. § 12111(9)(B); 29 C.F.R. § 1630.2(o)(2)(ii), 
Appendix.)  Notwithstanding this duty, it is significant to note that an employer generally 
does not have to reallocate essential functions as a reasonable accommodation.  For 
example, in Piziali v. Grand View College, No. 99-2287, U.S. App. LEXIS 1823 (8th Cir. 
Feb. 11, 2000), the court ruled that eliminating essential functions of a professor’s job is 
not required by the ADA.   

2. Reassignment 

The ADA specifically mentions reassignment as a form of accommodation.  (See 42 
U.S.C. § 12111(9)(B).)3

Similarly, the EEOC Regulations state that reassignment should be considered when the 
employee cannot be accommodated in his/her current job or if both the employer and 
employee agree that reassignment is desired.  (See EEOC Enforcement Guidance:  
Workers’ Compensation and the ADA, No. 915.002 (9/3/96) at p. 17; EEOC 
Enforcement Guidance on Reasonable Accommodation and Undue Hardship, 
No. 915.002 (3/1/99) at p. 39.)  Generally, reassignment must be offered to a position that 
is vacant and is equivalent in terms of pay, status, and geographic location if the 
employee is qualified for the position.  In the circumstances, an inferior offer does not 
constitute a reasonable accommodation if the salary and benefits are not comparable to 
the employee’s former job.  (See Norville v. Staten Island University Hospital, supra, the 
decision concerning whether the position is vacant is made at the time that the employee 
needs the accommodation.  In Ozlowsky v. Henderson, 237 F.3d 837 (7th Cir. 2001), the 
court stated that a position is not vacant for purposes of reassignment simply because it 
isn’t filled.  In such a case, the position only becomes available to the person with 
disabilities once the employer intends to fill the job.  Moreover, it is now clear under US 
Airways, Inc. v. Barnett, supra, that an employer does not have to violate the rules of a 
seniority system embedded in a collective bargaining agreement to accommodate a 

  Following this requirement, in Norville v. Staten Island 
University Hospital, 196 F.3d 89 (2nd Cir. 1999), the court ruled that an employer violates 
the ADA where a comparable position is vacant and the disabled employee is qualified 
for the position but the employer refuses to reassign the employee to the vacant position 
or to offer some other reasonable accommodation.  In Mustafa v. Clark County School 
District, 157 F.3d 1169 (9th Cir. 1998), the court held that re-assignment of a teacher to a 
non-classroom environment can be a possible accommodation.   

                                                 
3 Reassignment was not required by the Rehabilitation Act regulations.  However, since the 1992 amendments that 
made the Rehabilitation Act consistent with the ADA, the EEOC has stated that the Rehabilitation Act regulations 
are superceded by the ADA standards. 
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disabled employee requesting a reassignment unless the employee can present evidence 
of special circumstances to demonstrate that the special reassignment is nonetheless 
reasonable. 

The EEOC has specifically provided that an employer’s reassignment obligations are not 
limited to vacancies within a particular office, branch, agency, department, facility, 
personnel system, or geographical area.  According to the Guidelines, the only limitation 
on how widely the employer must look is whether such a search would cause undue 
hardship.  (EEOC Enforcement Guidance and Reasonable Accommodation and Undue 
Hardship, No. 915.002 (3/1/99) at p. 42.)  Additionally, the EEOC takes the position that 
the employer is obligated to inform an employee about vacant positions for which the 
employee may be eligible as an assignment.  The employee should also assist the 
employer in identifying appropriate vacancies to the extent that the employee has access 
to that information.  (Id., at p. 43.)  .  Furthermore, the EEOC takes the position that 
reassignment under the circumstances means that the employee gets the vacant position if 
qualified for the same.  (See Appendix to 29 C.F.R. § 1630.2(o).)  Accordingly, the 
employee with the disability need not be the most qualified individual for the vacant 
position.  In EEOC Enforcement Guidance on Reasonable Accommodation and Undue 
Hardship, No. 915.002 (3/1/99) at p. 44, the agency states that reassignment would be of 
little value if it just meant that the employee could compete for a vacant position.   

Compliance with these EEOC requirements will certainly force employers with many 
locations to go beyond their present practices to show good faith compliance with their 
obligations to provide reassignments as a reasonable accommodation.   

Notwithstanding the broad language requiring reassignment, the EEOC has stated that in 
cases of reassignment to lower positions an employer is not required to maintain the 
salary the reassigned individual had in the higher position if it does not do the same for 
other reassigned employees without disability.  (See EEOC Enforcement Guidance on 
Reasonable Accommodation and Undue Hardship, No. 915.002 (3/1/99) at p. 45.)  Some 
courts have reached this same position.  In Voytek v. University of California, No. 94-
16673, U.S. App. LEXIS 3531 (9th Cir. Feb. 14, 1996), the California court held that an 
employee who was reassigned because of his mental disability to a job with fewer 
responsibilities and less stress was not entitled to receive the same salary and benefits 
attendant to his prior position.   

3. Modified Work Schedules/Shift Changes 

It is clear from the statute that in certain circumstances an employer will have to modify 
an employee’s work schedule if it becomes necessary as a reasonable accommodation.  
(42 U.S.C. § 12111 (29 C.F.R. § 1630.2(o)(2)(i).)  As the case may require, a modified 
work schedule may include allowing the employee to take periodic breaks during the day 
as recommended by a medical doctor.  Court decisions following the EEOC Guidelines 
require employers to assess carefully whether modifying the hours of work as requested 
by the employee would significantly disrupt operations.  All of the essential functions 
may need to be performed at different times if doing so would have an insignificant 
impact on the operations or the ability of other employees to perform their jobs.  (See, 
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EEOC Enforcement Guidance on Reasonable Accommodation and Undue Hardship, No. 
915.002 (3/1/99).)  In this regard, the EEOC takes the position that giving an employee a 
part-time schedule may be considered a reasonable accommodation.  The analysis in 
these cases requires an individualized assessment.  It seems clear, however, that an 
employer is not required to provide an “open-ended” work schedule as a reasonable 
accommodation.  In Pickens v. Soo Line Railroad Company, 264 F.3d 773 (8th Cir. 
2001), reh’g, en banc, denied 2001 U.S. App. LEXIS 26921 (8th Cir. 2001), cert. denied, 
122 S.Ct. 1917 (2002), the court held that while a part-time or modified work schedule 
may be required as an accommodation, it would be unreasonable, as a matter of law, to 
require a company to allow an employee to come to work whenever he feels like 
working.   

4. Working at Home as a Reasonable Accommodation 

The EEOC, while acknowledging that certain jobs cannot be performed but at the 
worksite, has stated that an employer must modify its policy concerning where work is 
performed to allow an employee to work at home if this accommodation is effective and 
would not cause an undue hardship.  (See EEOC Enforcement Guidance on Reasonable 
Accommodation and Undue Hardship, No. 915.002 (3/1/99).)  Among the considerations 
that the EEOC deems to be relevant in making this determination is whether the 
employee can be adequately supervised and whether the employee needs to work with 
certain equipment or tools that can not be replicated at home.  (Id., at pp, 46 and 47.)  In 
Humphrey v. Memorial Hospitals Association, 239 F. 3d 1128 (9th Cir. 2001), cert. 
denied, 535 U.S. 1011, 122 S.Ct. 1592 (2002), the court held that working at home is a 
reasonable accommodation when the essential functions of the position can be performed 
without causing an undue hardship.  In the court’s view, allowing a medical 
transcriptionist to work at home could be a reasonable accommodation because she could 
not reliably attend work at the employer’s campus because of her obsessive compulsive 
disorder. 

5. Leaves of Absence 

Leaves of absence are generally held to be a form of reasonable accommodation and the 
EEOC’s Guidance provides that an unpaid leave can be a reasonable accommodation.  
(Appendix to 29 C.F.R. § 1630.2(o); Enforcement Guidance on Reasonable 
Accommodation and Undue Hardship, No. 915.002 (3/1/99) at p. 26.)  The amount of 
leave an employer must provide will depend on the circumstances, including the periods 
of leave allowed by policy and what an employer grants for employees without 
disabilities.  Although courts have upheld leave requests of up to a year or more, (see, 
Walsh v. United Parcel Service, 201 F.3d 718 (6th Cir. 2000), many courts have held that 
an employer does not have to provide an indefinite leave.  (See for example, Nowak v. St 
Rita High School, 142 F.3d 999 (7th Cir. 1998), where the court stated that coming to 
work on a regular basis was essential to a school teacher’s job and the school need not 
“accommodate an employee who suffers a prolonged illness by allowing him an  
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indefinite leave of absence.”  Similarly in Mitchell v. Washingtonville Central School 
District, 190 F.3d p. 1 (2nd Cir. 1999), the court stated that the school board was not 
required to grant indefinite leave to a janitor who could not perform his essential, non-
sedentary duties.   

The EEOC states that an individual cannot be penalized for work missed during leave 
that was taken as a reasonable accommodation.  (See EEOC Enforcement Guidance on 
Reasonable Accommodation and Undue Hardship, No. 915.002 (3/1/99) at p. 29.)  The 
EEOC states also that an unpaid leave means that the employer must hold the position 
open during the leave unless doing so would cause an undue hardship.  (See EEOC 
Factsheet: “The FMLA, the ADA and Title VII of the Civil Rights Act of 1964” at p. 7 
(Question 14); and EEOC Enforcement Guidance on Reasonable Accommodation and 
Undue Hardship, No. 915.002 (3/1/99) at p. 26.)  

The matter of leaves of absence has resulted in more litigation than perhaps any other 
issue involving reasonable accommodations.  Employers should carefully review their 
leave policies to insure consistent implementation.  Additionally, in some states, like 
California, employers must comply with state laws and regulations that may provide 
greater and more flexible leave benefits than those contemplated by the ADA. 

6. Requiring/Monitoring Medication as a Reasonable Accommodation 

The EEOC states that monitoring medications would not be a reasonable accommodation, 
unless this is permitted by a job related function and is consistent with business necessity.  
(See EEOC Enforcement Guidance on the ADA and Psychiatric Disabilities, No. 915.002 
(3/25/97) at pp. 27, 28;  EEOC Enforcement Guidance on Reasonable Accommodation 
and Undue Hardship No. 915.002 (3/1/99) at p. 49.)  It has also been stated that an 
employer cannot force an employee to take medication or seek treatment as a reasonable 
accommodation.  These decisions are personal in nature and are not an option for an 
accommodation by the employer.  (See Robertson v. The Neuromedical Center, 161 F.3d 
292 (5th Cir. 1998) where the court noted that the decision to take or not to take 
medication is a personal decision for the individual and is not an accommodation option 
for the employer.) 

7. Providing Parking Places and Commuting Assistance 

The EEOC has stated in informal letters that employers are not required to provide 
transportation as a reasonable accommodation for individuals whose disability makes it 
difficult or impossible to commute to work.  This is based on the rationale that barriers in 
getting to work are not workplace-created barriers encompassed by the ADA.  For 
example, in Webster v. Henderson, No. 00-1520, 32 Fed. Appx. 36, (4th Cir. Feb. 25, 
2002), mail sorters claimed that the Postal Service did not properly accommodate them 
because it failed to provide parking spaces, among other requests for accommodation.  
The court held that “parking was not guaranteed for any Postal employee,” implying, 
therefore, that the employer was not required to provide parking in this instance.  In other 
cases, courts have required employers to provide parking.  For example, in Lyons v. 
Legal Aid Society, 68 F.3d 1512 (2nd Cir. 1995), the court held that Legal Aid had to 
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provide a parking space near the employer’s facility for someone with a disability.  In this 
case, the employer did not provide paid parking for any other employee. 

Commuting or commuting assistance is usually not a matter considered within the ambit 
of the ADA.  However, if the employer offers commuting assistance to employees 
generally, such as subsidized public transportation or van pools, the employer must also 
make sure that this benefit is accessible and useable by individuals with disabilities.  
Similarly, if an employer provides parking to employees, it would be a reasonable 
accommodation to provide a reserved parking space for someone with a disability.  (See 
Appendix to 29 C.F.R. § 1630.2(o).  See also, Marcano-Rivera v. Pueblo International, 
Inc., 232 F.3d 245 (1st Cir. 2000), where the court held that a reasonable accommodation 
included allowing an employee with no legs to park in the store’s handicapped parking 
spaces provided for customers.  All other employees were required to park in the 
employee parking lot. 

Conclusion 

Determining the need for accommodation and assessing the type of accommodation an 
employer must provide is an issue of paramount importance in complying with the ADA.  
An employer’s duty to provide a reasonable accommodation to qualified individuals with 
disabilities is considered the centerpiece to the statutory requirements under the ADA.  
The issues covered in this discussion provide only a limited overview of the types of 
reasonable accommodations that must be made to individuals with disabilities.  For more 
detailed guidance the reader may wish to review the EEOC’s Enforcement Guidance on 
Reasonable Accommodation and Undue Hardship, No. 915.002, and other resources 
available on the EEOC’s internet web site.  Employers may also wish to consult the 
excellent guidance offered by the Job Accommodation Network (JAN) in the Office of 
Disability Employment Policy, United States Department of Labor.  JAN may be found 
at http//janweb.icdi.wvu.edu and reached at 1-800-526-7234 (v/tty). 
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I. Introduction 
 
 The first two sections of this paper address two specific issues under the Americans With 
Disabilities Act (“ADA”), 42 U.S.C. §12101, et seq.:  an employee’s medical certification and 
documentation requirements under the Act (Section II, infra), and the affirmative defense that 
the employee’s condition or requested accommodation poses an undue hardship or threat to the 
employee’s or others’ safety or health (Section III, infra).1

  

  The remainder of this paper 
addresses the interaction between the ADA and the Family and Medical Leave Act of 1993 
(“FMLA”), 29 U.S.C. §2611 et seq. 

 
II. Adequacy Of Documentation 
 

An employer may require medical documentation of any need for an accommodation 
under the ADA.  Any request for documentation should focus on information regarding the 
disability for which accommodation is required, which may include information regarding the 
nature, severity, and duration of the impairment, the limitations imposed by the impairment, and 
the effect of the impairment on the individual’s ability to do his or her job.  However, an 
employer is not entitled to obtain complete medical records or information regarding 
impairments unrelated to the accommodation requested or the individual’s ability to do the job.  
EEOC Enforcement Guidance on Reasonable Accommodation and Undue Hardship, No. 
915.002 (March 1, 1999).  An employer can ask an employee to sign a release allowing the 
employer to submit questions to the employee’s doctor and may require the employee to submit 
to an examination by a doctor chosen (and paid for) by the employer, but only if the information 
submitted by the employee is insufficient.  Id.  See also, Steffes v. Stepan Co., 144 F.3d 1070 (7th 
Cir. 1998) (employee was responsible for break-down in interactive process because her original 
doctor’s statement was not responsive to the employer’s request and she failed to get more 
information from her doctor). 
 
 Although the EEOC has taken the position that the employer can only subject an 
employee to an independent medical examination where the employee has been given an 
opportunity to provide missing information, courts have generally held that the employer is 
                                              1 While other issues under the ADA are touched upon insofar as they relate to the interplay 
between the ADA and FMLA, a more detailed discussion of such issues as the types of 
accommodation available under the ADA is contained in the companion paper prepared by 
Simao J. Avila. 
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allowed to confirm or disprove an employee’s assertion that he or she suffers from a disability or 
that a certain accommodation is required.  See, e.g., EEOC v. Prevo’s Family Market, Inc., 135 
F.3d 1089 (6th Cir. 1998). 
 
 In Doe v. Woodford County Board of Education, 213 F.3d 921 (6th Cir. 2000), the Court 
held that a school was allowed to remove a student from the basketball program for three weeks 
while it determined whether the student’s medical condition posed a direct threat.  The school 
ultimately reinstated the student.  Thus, it seems that an employer could place an employee on a 
short-term leave or temporarily reassign the employee while the employer evaluates the 
employee’s ability to safely perform the job. 
 

If an employee fails to provide required medical support for an accommodation on 
request, the request for accommodation may be denied.  Kennedy v. Superior Printing Co., 215 
F.3d 650 (6th Cir. 2000) (employee failed to provide updated medical documentation and failed 
to appear for independent medical examination); Tyler v. Ispat Inland, Inc., 245 F.3d 969 (7th 
Cir. 2001) (employee refused to release psychological records supporting claim that he needed a 
transfer to a less stressful position); Templeton v. Neodata Services, Inc., 162 F.3d 617 (10th Cir. 
1998) (employee refused to authorize physician to release medical information).  See also, 
Kvorjak v. Maine, 259 F.3d 48 (1st Cir. 2001); Beck v. University of Wisconsin Board of 
Regents, 75 F.3d 1130 (7th Cir. 1996). 
 
  
III. Undue Hardship And Threat Defenses 
 
 A. Undue Hardship 
 
 An employer is not required to make an accommodation that constitutes an “undue 
hardship,” which is determined based on the employer’s resources, the cost of the 
accommodation, and the effect of the accommodation on the business.  42 U.S.C. §12111(10); 
29 C.F.R. §1630.2(p).  The employer has the burden of proving this affirmative defense.  
Flemmings v. Howard University, 198 F.3d 857 (D.C. Cir. 1999). 
 
 Some courts have used a “cost/benefit” analysis in evaluating whether an accommodation 
is reasonable.  See, e.g., Kennedy v. Dresser Rand Co., 193 F.3d 120 (2nd Cir. 1999); Walton v. 
Mental Health Association of Southeastern Pennsylvania, 168 F.3d 1228 (3rd Cir. 1999); Walsh 
v. United Parcel Service, 201 F.3d 718 (6th Cir. 2000).  However, the cost of an accommodation 
is usually raised as an affirmative defense to establish undue hardship.  See, e.g., Ward v. 
Massachusetts Health Research Institute, 209 F.3d 29 (1st Cir. 2000). 
 
 In addition, to cost, an accommodation may pose an undue hardship because of the effect 
that it would have on other employees.  See, e.g., Turco v. Hoechst Celanese Chemical Corp., 
101 F.3d 1090 (5th Cir. 1996).  Most courts have held that it is an undue hardship to violate the 
seniority provisions of a collective bargaining agreement, whether those provisions pertain to 
position assignments, overtime, or the like.  See, e.g., Kralik v. Durbin, 130 F.3d 76 (3rd Cir. 
1997); Bratten v. SSI Services, Inc., 185 F.3d 625 (6th Cir. 1999); Cassidy v. Detroit Edison Co., 
138 F.3d 629 (6th Cir. 1998); Winfrey v. City of Chicago, 259 F.3d 610, (7th Cir. 2001); Boersig 



National Association of College and University Attorneys 
3 

v. Union Electric Co., 219 F.3d 816 (8th Cir. 2000); Lujan v. Pacific Maritime Association, 165 
F.3d 738 (9th Cir. 1999); Boersig v. Union Electric Co., 205 F.3d 1301 (11th Cir. 2000); Willis v. 
Pacific Maritime Association, 2001 U.S. App. LEXIS 4888 (9th Cir. 2001); Davis v. Florida 
Power & Light Co., 205 F.3d 1301 (11th Cir. 2000).  Similarly, in U.S. Airways, Inc. v. Barnett, 
122 S.Ct. 1516 (2002), the United States Supreme Court held that an employer was not required 
to violate a consistently followed seniority system.  However, at least one court has held that 
where the collective bargaining provision does not involve seniority, an accommodation might 
still be required.  Cripe v. City of San Jose, 261 F.3d 877 (9th Cir. 2001). 

 
B. Safety And Health Issues 
 

 An employer does not need to employ someone who poses a “direct threat,” nor is an 
employer required to provide an accommodation that will cause such a threat.  42 U.S.C. § 
12113.  In determining whether an individual poses a direct threat, the following factors should 
be considered:  (1) the duration of the risk, (2) the nature and severity of the potential harm, (3) 
the likelihood that the potential harm will occur, and (4) the imminence of the potential harm.  29 
C.F.R. § 1630.2(r). 
 

In order to constitute a “direct threat,” there must be a “significant risk” of “substantial 
harm.”  29 C.F.R. § 1630.2(r) and Appendix.  The risk must be “highly probable,” not just 
“likely.”  Hamlin v. Township of Flint, 165 F.3d 426 (6th Cir. 1999).  While both “significant 
risk” and “substantial harm” are required, the level of one will affect the requirement of the 
other.  For example, in Montalvo v. Radcliffe, 167 F.3d 873 (4th Cir. 1999), and Onishea v. 
Hopper, 171 F.3d 1289 (11th Cir. 1999), the courts held that the harm posed by possible 
contamination with AIDS was potentially fatal, so the “direct threat” test was met even though 
the probability of infection was low.  Similarly, in Donahue v. Consolidated Rail Corp., 224 F.3d 
226 (3rd Cir. 2000), the Court found a direct threat where the potential danger caused by a train 
dispatcher with a heart ailment was a train crash, even though the likelihood of such a risk was 
minor.  See also, Waddell v. Valley Forge Dental Associates, Inc., 276 F.3d 1275 (11th Cir. 
2001); Mauro v. Borgess Medical Center, 137 F.3d 398 (6th Cir. 1998) (although risk of 
contracting AIDS was remote, danger included death and thus was sufficient to constitute direct 
threat).  But see, Doe v. County of Centre, 242 F.3d 437 (3rd Cir. 2001) (HIV did not pose direct 
threat because risk of transmission was “negligible”). 
 
 While the ADA states that the employer can argue that the individual poses a direct threat 
to “others,” 42 U.S.C. § 12113, the EEOC regulations also allow the employer to meet its burden 
by showing that the individual poses a direct threat to himself or herself.  29 C.F.R. § 1630.2(r).  
The United States Supreme Court has upheld this interpretation of the statute.  Chevron U.S.A. 
Inc. v. Echazabal, 122 S.Ct. 2045 (2002). 
  

The determination of whether a person poses a direct threat requires an individualized 
assessment of his or her condition.  Bekker v. Humana Health Plan, Inc., 229 F.3d 662 (7th Cir. 
2000); Lachance v. Dufyf’s Draft House, Inc., 146 F.3d 832 (11th Cir. 1998); Lowe v. Alabama 
Power Co., 244 F.3d 1305 (11th Cir. 2001).  Thus, in Rizzo v. Children’s World Learning 
Centers, Inc., 213 F.3d 209 (5th Cir. 2000), the Court found that a driver’s hearing impairment 
did not pose a direct threat where the individual had an excellent driving record, had never had 
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any problems, and there was no evidence of any danger.  On the other hand, in Bekker v. 
Humana Health Plan, Inc., 229 F.3d 662 (7th Cir. 2000), the Court upheld the employer’s finding 
that a physician posed a direct threat when she was under the influence of alcohol because of the 
danger of making a mistake in a prescription or diagnosis or having a problem with medical 
instruments.  See also, Borgialli v. Thunder Basin Coal Co., 235 F.3d 1284 (10th Cir. 2000) 
(mine explosive detonator with mental disability who had threatened suicide posed a direct 
threat). 

 
 Because an individualized assessment is required, blanket exclusions of particular 
conditions are usually not allowed.  See, e.g., Kapche v. City of San Antonio, 176 F.3d 840 (5th 
Cir. 1999) (problems with policy excluding all police officers with insulin-dependent diabetes); 
Holiday v. City of Chattanooga, 206 F.3d 637 (6th Cir. 2000) (city could not disqualify all police 
officers who were HIV positive without individual assessment).  But see, EEOC v. Exxon Corp., 
203 F.3d 871 (5th Cir. 2000), discussed below.  A recent Title II case suggests that an employer 
will be allowed to temporarily remove an employee from the workforce while the individualized 
assessment is made.  Doe v. Woodford County Board of Education, 213 F.3d 921 (6th Cir. 2000) 
(student was temporarily removed from basketball program until it was determined that he could 
safely participate). 
 

Courts have occasionally made their own assessments of danger without requiring 
evidentiary support.  For example, in Crocker v. Runyon, 207 F.3d 314 (6th Cir. 2000), the Court 
found that a mail carrier could not safely perform his job because it seemed obvious to the Court 
that carrying heavy boxes and pushing equipment down a ramp on one leg would not be safe.  
However, generally the assessment must be based on objective, scientific information.  Bragdon 
v. Abbott, 524 U.S. 624 (1998).  The fact that the condition has already caused problems may be 
considered in analyzing the threat.  See, e.g., Robertson v. The Neuromedical Center. 161 F.3d 
292 (5th Cir. 1998) (neurologist with short-term memory problem had made mistakes on patients’ 
charts and in dispensing medicine); Altman v. NYC Health & Hospitals Corp., 100 F.3d 1054 
(2nd Cir. 1996) (alcoholic doctor who had previously avoided detection posed direct threat).  An 
employer may also consider off duty conduct where appropriate.  Johnson v. The New York 
Hospital, 96 F.3d 33 (2nd Cir. 1996). 

 
Generally, employers will be given more leeway in cases involving safety-sensitive 

positions than they will in cases in which safety is less directly implicated.  See, e.g., Chalk v. 
U.S. District Court, 840 F.2d 701) (9th Cir. 1988) (teacher with AIDS improperly removed from 
classroom); Emerson v. Northern States Power Co., 256 F.3d 506 (7th Cir. 2001) (found direct 
threat where position required addressing gas leaks and downed power lines); Burroughs v. City 
of Springfield, 163 F.3d 505 (8th Cir. 1998) (police officer who became disoriented posed direct 
threat).  A number of cases have held that employers can rely on Department of Transportation 
regulations regarding drivers with diabetes.  Daugherty v. City of El Paso, 56 F.3d 695 (5th Cir. 
1995); Wood v. Omaha School District, 25 F.3d 667 (8th Cir. 1994); Myers v. Hose, 50 F.3d 278 
(4th Cir. 1995). 

 
 An employer will not be able to establish the existence of a direct threat where the threat 
could be reduced to an acceptable level with a reasonable accommodation.  See, e.g., Nunes v. 
Wal-Mart Stores, Inc., 164 F.3d 1243 (9th Cir. 1999) (danger of dropping something heavy when 
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fainting could be cured by removing non-essential lifting function); McKenzie v. Dovala, 242 
F.3d 967 (10th Cir. 2001) (patrol officer with post-traumatic stress disorder could be placed in a 
position that did not require the use of force). 
 

Because this is treated as an affirmative defense, most courts have held that the employer 
bears the burden of proving that a direct threat exists.  See, e.g., Rizzo v. Children’s World 
Learning Centers, Inc., 213 F.3d 209 (5th Cir. 2000).  However, some courts have treated the 
absence of a threat as an essential function, thus placing the burden on the plaintiff.  Gillen v. 
Fallon Ambulance Service, Inc., 283 F.3d 11 (1st Cir. 2002); Bekker v. Humana Health Plan, 
Inc., 229 F.3d 662 (7th Cir. 2000); Donahue v. Consolidated Rail Corp., 224 F.3d 226 (3rd Cir. 
2000); Waddell v. Valley Forge Dental Associates, Inc., 276 F.3d 1275 (11th Cir. 2001); EEOC 
v. Amego, Inc., 110 F.3d 135 (1st Cir. 1997); Moses v. American Nonwovens, Inc., 97 F.3d 446 
(11th Cir. 1996), cert. den., 117 S.Ct. 964 (1997); Leonberger v. Martin Marietta Materials, Inc., 
231 F.3d 396 (7th Cir. 2000); Lachance v. Duffy’s Draft House, Inc., 146 F.3d 832 (11th Cir. 
1998).  Other courts have allowed the employer to apply a general qualification standard that 
includes the ability to perform the job safely, which is then evaluated under the “job-related and 
justified by business necessity” rule rather than the “direct threat” test.  See, EEOC v. Exxon 
Corp., 203 F.3d 871 (5th Cir. 2000); Rizzo v. Children’s World Learning Centers, Inc., 213 F.3d 
209 (5th Cir. 2000). 
 
 
IV. FMLA Issues 
 
 Benefits under the Family and Medical Leave Act of 1993 (“FMLA”), 29 U.S.C. §2611 
et seq., which provides eligible employees of covered employers the right to take up to 12 work 
weeks of unpaid leave in a 12 month period for the birth of a child, for the placement of a child 
for adoption or foster care, or for the serious health condition of the employee or the employee’s 
parent, spouse, or child, must be provided to an individual in addition to any rights or benefits 
that the employee may have under Title I of the Americans With Disabilities Act (“ADA”), 42 
U.S.C. §12101, et seq. 
 
 Although the ADA and the FMLA have different definitions of covered employers, 
covered employees, covered conditions, accommodations provided, and notice and certification 
requirements, many employees will have a condition which is covered by both Acts and 
therefore will be entitled to both reasonable accommodation and FMLA leave.  Employers need 
to understand where the two Acts overlap and where they are different so that employees are 
given the full benefits of both.   
 
 A. Covered Employers Under The ADA And FMLA 

 
The ADA covers all public employers, as well as private employers with 15 or more 

employees.  42 U.S.C. §12111(5).  A covered employer is defined by the FMLA as a private 
employer with 50 or more employees during 20 or more weeks in the current or previous 
calendar year, and any public employer, regardless of the number of persons employed.  29 
C.F.R. §825.104. 
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In Board of Trustees of the University of Alabama v. Garrett, 531 U.S. 356 (2001), the 
United States Supreme Court held that Congress’ general finding of discrimination against 
individuals with disabilities, set forth in 42 U.S.C. §12101(a)(2), which included only a few 
examples of discrimination by states, was insufficient to support the finding of a pattern of 
unlawful discrimination that is necessary to overcome the 11th Amendment and general 
principals of sovereign immunity.  Therefore, an individual cannot receive money damages from 
a state for violations of the ADA.   

 
A number of circuits have held that state employers are not covered by the FMLA 

because claims against the states are barred by the 11th Amendment.  See, e.g., Hale v. Mann, 
219 F.3d 61 (2nd Cir. 2000); Chittister v. Department of Community and Economic 
Development, 226 F.3d 223 (3rd Cir. 2000); Kazmier v. Widmann, 225 F.3d 519 (5th Cir. 2000); 
Sims v. University of Cincinnati, 219 F.3d 559 (6th Cir. 2000); Townsel v. Missouri, 233 F.3d 
1094 (8th Cir. 2000).  The Supreme Court has granted certiorari on this issue and recently heard 
oral argument in Nevada Department of Human Resources v. Hibbs, 273 F.3d 844 (9th Cir. 
2001), cert. granted, 2002 U.S. Lexis 4692 (2002). 

 
It is important to note that while Garrett (and possibly Hibbs) may serve as a bar to 

individual recovery against states and their agencies, these cases will have no effect on private 
entities or public entities created below the state level, such as municipalities and community 
colleges.  It is also important to note that these cases do not relieve state agencies from their duty 
to comply with the ADA or the FMLA.  In Garrett the Court specifically states that the federal 
government (and presumably its enforcing agency, the EEOC) can still bring an action for 
money damages, and an individual can still bring an action for injunctive relief. 

 
 B. Protected Individuals Under The ADA And FMLA 

 
1. ADA 

 
In order to qualify for the protection offered by Title I of the ADA, an employee of a 

covered employer must meet three separate tests.  First, the individual must be “disabled” as that 
term is defined under the ADA.  Second, the individual must be otherwise qualified for the 
position.  Finally, the individual must be able to perform the essential functions of the job, with 
or without accommodation.  42 U.S.C. §12111(8). 

 
Individuals can be considered “disabled” in one of three ways.  An applicant or employee 

is protected under the ADA if he or she has a physical or mental impairment that substantially 
limits his or her major life activities.  An individual can also be considered “disabled” if he or 
she has a record of such an impairment or is regarding as having such an impairment.  42 U.S.C. 
§12102(2). 

 
An impairment is defined as a physiological disorder or condition, cosmetic 

disfigurement, or anatomical loss affecting one or more of several body systems, or any mental 
or psychological disorder.  29 C.F.R. §1630.2(H)(1) & (2).  This definition is very broad.  See, 
e.g., Plant v. Morton International, Inc., 212 F.3d 929 (6th Cir. 2000) (holding that “knee 
contusions” and “back strain” are impairments).  Physical characteristics such as height, eye 
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color, and left-handedness which are in the “normal” range, and thus are not the result of a 
physiological disorder, are not impairments.  29 C.F.R. §1630.2.  Similarly, behavioral 
characteristics are not impairments.  Watson v. City of Miami, 177 F.3d 932 (11th Cir. 1999).  
Even if an individual has an impairment, he or she is not “disabled” under the act unless that 
impairment substantially affects one or more major life activities. Temporary, non-chronic 
impairments of short duration, with little or no longer term or permanent impact, such as broken 
bones, the flu, or appendicitis, are usually not disabilities.  29 C.F.R. §1630.2(J) App.  In 
determining whether a major life activity is substantially limited, mitigating measures such as 
medication or corrective devices are to be considered.  Toyota Motor Manufacturing v. Williams, 
534 U.S. 184 (2002); Sutton v. United Airlines, Inc., 527 U.S. 471 (1999); Murphy v. United 
Parcel Service, 527 U.S. 516 (1999); Albertson’s, Inc. v. Kirkingburg, 527 U.S. 555 (1999). 

 
Even if an individual is “disabled” as defined by the Act, he or she is entitled to 

protection under the Act only if the individual is otherwise qualified for the position.  For 
example, the individual must have the education, experience, or expertise required for the job.  
Requirements that are job-related and consistent with business necessity will be upheld even if 
they have a disparate impact against individuals with disabilities.  42 U.S.C. §12112(b)(6); 29 
C.F.R. §1630.10; Gonzales v. City of New Braunfels, 176 F.3d 834 (5th Cir. 1999); Bay v. 
Cassens Transport Co., 212 F.3d 969 (7th Cir. 2000). 

 
Finally the individual must be able to perform the essential functions of the job that the 

employee holds or is seeking, with or without accommodation.  42 U.S.C. §12111(8).  The fact 
that an individual has filed for social security disability benefits will not necessarily preclude that 
individual from making this showing.  Cleveland v. Policy Management Systems Corp., 526 
U.S. 795 (1999). 

 
2. FMLA 

 
To be an “eligible employee” under the FMLA, an individual must meet all three of the 

following qualifications:  she must 1) have worked for the employer for at least 12 months; 2) 
have worked at least 1,250 hours during the year preceding the start of the leave; and 3) be 
employed at a worksite where the employer employs at least 50 employees within a 75 mile 
radius.  29 C.F.R. §825.110.  Eligibility is determined as of the date of the commencement of the 
leave.  Butler v. Owens-Brockway Plastics Products, Inc., 199 F.3d 314 (6th Cir. 1999).  While 
not eligible to take FMLA leave, “eligible employees” for purposes of determining 
discrimination or retaliation in violation of the Act include prospective and past employees.  
Duckworth v. Pratt & Whitney, Inc., 152 F.3d 1 (1st Cir. 1998); Smith v. Bellsouth 
Telecommunications, Inc., 273 F.3d 1303 (11th Cir. 2001). 

 
For purposes of the 12 month employment duration requirement, if an employee is 

maintained on the payroll for any part of a week, then the week counts as a week of employment.  
For purposes of determining whether intermittent/occasional/casual employment qualifies as “at 
least 12 months,” 52 weeks is deemed to be equal to 12 months. 

 
Whether an employee has worked the minimum 1,250 hours of service is to be 

determined according to the principles established under the Fair Labor Standards Act for 
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determining compensable hours of work.  In other words, only actual hours of work will count 
toward this requirement.  Paid time off for vacations, holidays, and sickness will not be counted.  
29 C.F.R. §825.110; Sepe v. McDonnell Douglas Corp., 176 F.3d 1113 (8th Cir. 1999), cert. 
den., 120 S.Ct. 616 (1999).  Employees who are exempt from the Fair Labor Standards Act, and 
for whom no time records are kept and who have worked for the employer for 12 months will be 
presumed to have worked at least 1,250 hours in the previous 12 months unless the employer can 
clearly demonstrate that they did not meet this eligibility requirement.  29 C.F.R. §825.110. 

 
The determination of whether an employee has worked for the employer for at least 1,250 

hours in the past 12 months and has been employed by the employer for a total of at least 12 
months must be made as of the date leave commences.  (The 12 weeks/12 months benefits 
period, however, need not necessarily be measured by reference to the date leave commences, as 
discussed below.)  Under certain circumstances, employers are permitted to project the number 
of hours expected to be worked through the commencement of leave.  The 50 employee/75 mile 
component of the eligibility test, however, is to be determined at the point in time the employee 
requests the leave.  If there are not 50 employees within 75 miles of the worksite at that time, the 
employee may renew the request at a later date.  29  C.F.R. §825.111.2

 
 

An eligible employee is entitled to leave for (1) his or her own serious health condition, 
(2) the serious health condition of a parent, spouse, or child, or (3) birth or adoption of a child.  
At least one court has held that time spent pursuing child custody could, in some circumstances, 
qualify for leave.  Kelley v. Crosfield Catalysts, 135 F.3d 1202 (7th Cir. 1998). 

 
A serious health condition is any illness, injury, impairment, or physical or mental 

condition that involves (1) any period of incapacity involving inpatient care,3

 

 (2) any period of 
incapacity involving an inability to attend work, school, or other regular daily activities for more 
than three consecutive calendar days if continuing treatment by a health care provider is also 
required, (3) continuing treatment for a chronic or long-term health condition that would result in 
incapacity for more than three days if left untreated, and (4) continuing treatment by a health 
care provider for prenatal care.  29 C.F.R. §825.114.  An employee who cannot establish a 
serious health condition under one of these tests does not qualify for FMLA leave.  Bauer v. 
Varity Dayton-Walther Corp., 118 F.3d 1109 (6th Cir. 1997); Haefling v. United Parcel Service, 
169 F.3d 494 (7th Cir. 1999), cert. den., 120 S.Ct. 64 (1999). 

An employee need not be totally disabled in order to be eligible for FMLA.  It is enough 
that the employee cannot perform his or her current job duties.  Stekloff v. St. John’s Mercy 
Health Systems, 218 F.3d 858 (8th Cir. 2000).  Diagnosis and examination constitute continuing 
treatment, Stubl v. T.A. Systems, Inc., 984 F. Supp. 1075 (E.D. Mich. 1997), as do examinations 
and tests to determine the existence of a serious health condition even if there is no precise 
diagnosis.  Hodgens v. General Dynamics Corp., 144 F.3d 151 (1st Cir. 1998). 

 
                                              2 The 75 mile “radius” is not measured “as the crow flies,” but rather by determining the distance 
based on surface miles on public roads.  29 C.F.R. §825.111. 
3 Inpatient care must include an overnight stay.  Oswalt v. Sara Lee Corp., 74 F.3d 91 (5th Cir. 
1996). 
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Generally, minor ailments such as a cold or the flu will not be considered serious health 
conditions.  29 C.F.R. §825.114(c).  However, several minor ailments added together might 
reach the level of a serious health condition.  Price v. City of Fort Wayne, 117 F.3d 1022 (7th Cir. 
1997).  In addition, even those conditions which normally would not be considered serious health 
conditions will qualify for the FMLA if they meet one of the tests outlined in the regulations.  
Miller v. AT&T Co., 250 F.3d 820 (4th Cir. 2001); Thorson v. Gemini, Inc., 205 F.33d 370 (8th 
Cir. 2000), cert. den., 121 S.Ct. 172 (2000); Rankin v. Sengate Technologies, Inc., 246 F.3d 
1145 (8th Cir. 2001). 

 
An employee is entitled to FMLA for the serious health condition of a family member 

only where the employee is actually involved in the relative’s care.  Marchisheck v. San Mateo 
County, 199 F.3d 1068 (9th Cir. 1999), cert. den., 120 S.Ct. 2217 (2000).  Care for an adult child 
will qualify only where the child is incapable of self-care and requires active assistance or 
supervision.  29 C.F.R. §825.113(c)(1); Navarro Pomares v. Pfizer Corp., 261 F.3d 90 (1st Cir. 
2001). 
 
 C. Notice Requirements 
 
  1. ADA 
 

The employer’s duty to accommodate generally is triggered by a request from the 
applicant or employee.  See, e.g., Jones v. United Parcel Service, 214 F.3d 402 (3rd Cir. 2000); 
Loulseged v. Azko Nobel, Inc., 178 F.3d 731 (5th Cir. 1999); Gantt v. Wilson Sporting Goods 
Co., 143 F.3d 1042 (6th Cir. 1998); Robin v. Espo Engineering, 200 F.3d 1081 (7th Cir. 2000); 
Hunt-Golliday v. Metropolitan Water Reclamation District of Greater Chicago, 104 F.3d 1004 
(7th Cir. 1997); Wallin v. Minnesota Department of Corrections, 153 F.3d 681 (8th Cir. 1998); 
Brown v. Lucky Stores, 246 F.3d 1182 (9th Cir. 2001); Summers v. A. Teichert & Son, Inc., 127 
F.3d 1150 (9th Cir. 1997); Gaston v. Bellingrath Gardens & Homes, Inc., 167 F.3d 1361 (11th 
Cir. 1999).  However, the ADA does not require an employee to specifically mention the Act or 
the term “accommodation.”  Hendricks-Robinson v. Excel Corp., 154 F.3d 685 (7th Cir. 1998); 
Miller v. Department of Corrections, 107 F.3d 483 (7th Cir. 1997); Bultemeyer v. Fort Wayne 
Community Schools, 100 F.3d 1281 (7th Cir. 1996); Downey v. Crowley Marine Services, Inc., 
236 F.3d 1019 (9th Cir. 2001). 
 

Accommodation is an interactive process between employer and employee.  Beck v. 
University of Wisconsin Board of Regents, 75 F.3d 1130 (7th Cir. 1996); Barnett v. U.S. Air, 
Inc., 228 F.3d 1105 (9th Cir. 2000), rev’d on other grounds, 122 S.Ct. 1516 (2002).  After 
receiving the employee’s request for accommodation, the employer should consult with the 
disabled individual.  Failure to do so may expose the employer to punitive damages.  Katz v. 
City Metal Co., Inc., 87 F.3d 26 (1st Cir. 1996). 
 
  2. FMLA 
 

An employee is not required to use any magic language in requesting an FMLA leave.  It 
is enough that the employee has provided the employer with sufficient information to determine 
that the leave is protected by the FMLA.  29 C.F.R. §825.208(a); Manuel v. Westlake Polymers 
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Corp., 66 F.3d 758 (5th Cir. 1995); Price v. City of Fort Wayne, 117 F.3d 1022 (7th Cir. 1997); 
Tate v. Farmland Industries, Inc., 268 F.3d 989 (10th Cir. 2001).  If the employer is not sure 
whether the FMLA is implicated, the employer may have a duty to make further inquiry.  29 
C.F.R. §825.208(a); Haschmann v. Time Warner Entertainment Co., 151 F.3d 591 (7th Cir. 
1998). 

 
An employee must give 30 days’ advance notice to the employer of the need to take 

FMLA leave when the need for the leave is foreseeable for the birth or placement of a child for 
adoption or foster care, or for planned medical treatment for a serious health condition of the 
employee or a close family member.  29 C.F.R. §825.302.  When it is not practicable to provide 
such advance notice, or when the need for the leave is not foreseeable, notice must be given “as 
soon as practicable,” ordinarily within one or two business days of when the employee learns of 
the need for the leave.  29 C.F.R. §§825.302 and 825.303; Hopson v. Quitman County Hospital 
and Nursing Home, Inc., 126 F.3d 635 (5th Cir. 1997).  In Bailey v. Amsted Industries, Inc., 172 
F.3d 1041 (8th Cir. 1999), the Court held that an employee’s notice that he had a serious health 
condition and could need time off at some unspecified date in the future was insufficient.  See 
also, Seaman v. CSPH, Inc., 179 F.3d 297 (5th Cir. 1999). 

 
Verbal notice is sufficient to inform the employer that the employee will be needing 

leave.  While an employee is supposed to request FMLA leave, an employer may be held liable 
for FMLA violations if the employer had sufficient notice of a protected condition and thus 
should have made a determination that the employee’s absences would qualify for FMLA 
protection.  Price v. City of Fort Wayne, 117 F.3d 1022 (7th Cir. 1997); Brohm v. JH Properties, 
149 F.3d 517 (6th Cir. 1998).  However, an employee must initially provide sufficient 
information to put the employer on notice that the FMLA may be implicated.  In Gay v. Gilman 
Paper Co., 125 F.3d 1432 (11th Cir. 1997), the Court held that where an employee’s spouse 
provided little information about the employee’s illness, the employer was not required to inquire 
to determine whether the absences would be protected by the FMLA.  In Satterfield v. Wal-Mart 
Stores, Inc., 135 F.3d 973 (5th Cir. 1998), the Court held that where an employee was absence 
without excuse three times in the preceding three weeks, informing her employer that she would 
not be at work because she was “sick” was not sufficient notice for the employer to inquire 
whether the leave qualified as FMLA leave.  See also, Bulmer v. Yellow Freight System, 213 
F.3d 625 (2nd Cir. 2000); Collins v. NTN Bower Co., 272 F.3d 1006 (7th Cir. 2001).  Whether an 
employee gave notice that was proper and timely will generally be a question of fact to be 
decided by a jury.  Hopson v. Quitman County Hospital and Nursing Home, 126 F.3d 635 (5th 
Cir. 1997); Haschmann v. Time Warner Entertainment Co., 151 F.3d 591 (7th Cir. 1998). 

 
An employer may require an employee to comply with its usual rules when requesting 

leave, but may not disallow FMLA leave on this basis.  No specific penalty is prescribed for 
failure to give notice other than possible delayed availability of FMLA leave.  See 29 CFR 
§825.304. 
 
 D. FMLA Medical Certification Requirements 
 

An employer is not allowed to require a medical certification to be provided for birth, 
adoption, or foster care under FMLA.  In other situations, an employer may require the employee 
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to provide a medical certification within a period set by the employer (which may be as short as 
15 calendar days after the employer’s request for certification).  An employee must be advised of 
the duty to provide a medical certification and the time frame for providing it.  29 C.F.R. 
§825.305. 

 
The Department of Labor has developed an optional form for an employee’s use in 

obtaining a medical certification from a health care provider.  An employer may develop its own 
form, but no additional information may be required.  29 C.F.R. §825.306.  Whether an employer 
uses the government’s form or its own, the only information which may be sought from the 
health care provider is as follows: 

 
1) the date the serious health condition commenced, and the health care provider’s best 

judgment of the probable duration of the condition; 
 
2) the diagnosis; 
 
3) a brief statement of the prescribed regimen of treatment; and 
 
4) whether inpatient hospitalization is required. 

 
29 C.F.R. §825.306(A).  Unless an employer wishes to rely on the employee’s identification of 
the essential functions of the employee’s own job for purposes of the health care provider’s 
certification, the employer will be required to provide the health care provider with a description 
of the employee’s essential job functions. 

 
An employee who fails to provide the necessary certification is not considered to be on 

an FMLA leave and does not have the protections of the Act.  29 C.F.R. §825.311; Harrington v. 
Boysville of Michigan, Inc., 145 F.3d 1331 (6th Cir. 1998).  An employee’s FMLA protection 
ceases when the medical certification expires, even if the employee has not used all 12 weeks of 
leave.  Hicks v. Leroy Jewelers, Inc., 225 F.3d 659 (6th Cir. 2000); Stoops v. One Call 
Communication, 141 F.3d 309 (7th Cir. 1998); Browning v. Liberty Mutual Insurance Co., 178 
F.3d 1043 (8th Cir. 1999), cert. den., 120 S.Ct. 588 (1999). 

 
If an employer questions the adequacy of a medical certification provided under the 

FMLA, it may not request additional information from that health care provider.  It may, 
however, require the employee to obtain a second medical opinion at the employer’s expense, 
from a health care provider designated by the employer, provided that he or she is not employed 
on a regular basis by the employer.  29 C.F.R. §825.307(a); Price v. City of Fort Wayne, 117 
F.3d 1022 (7th Cir. 1997).  If there is a disagreement between the two health care providers, a 
third opinion, from a health care provider agreed upon by the employer and the employee, will 
be final and binding, and must be paid for by the employer.  29 C.F.R. §825.307(c).  An 
employer may also request recertification for the need for the continuation of the leave at 
reasonable intervals (no more often than every 30 days).  29 CFR §825.308.  The 30 day 
limitation does not apply under certain circumstances, such as where the original certification 
anticipates an absence of more than 30 days.  29 CFR §825.308(b). 
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An employer may have a uniformly applied policy requiring all employees who take a 
leave under the FMLA to present medical evidence that they are able to return to work relative to 
the condition for which the employee took the leave.  29 CFR §825.310; Porter v. U.S. 
Alumoweld Co., Inc., 125 F.3d 243 (4th Cir. 1997).  A broader medical clearance is not 
permitted. 
 
 E. Continuation Of Benefits 
 

Although an employer may be required to provide part-time employment as an 
accommodation under the ADA, this duty does not require the employer to extend benefits to the 
employee where benefits normally are not provided for part time workers.  Willett v. Kansas, 
942 F. Supp. 1387 (D. Kan. 1996), aff’d, 120 F.3d 272 (10th Cir. 1997). 

 
However, pursuant to 29 C.F.R. §825.209, an employer must maintain the 

employee’s coverage under any group health plan on the same conditions as coverage 
would have been provided if the employee had been continuously employed while an 
employee is on FMLA leave.  This obligation ends, subject to COBRA, when (1) the 
employee informs the employer of his intent not to return to work at the conclusion of the 
leave; (2) the employee fails to return from the leave; or (3) the employee exhausts his or 
her FMLA leave.  In the case of paid FMLA leave, the employee’s share of premiums 
must be paid by the method normally used during any paid leave, such as payroll 
deduction.  If FMLA leave is unpaid, the employer may require that payment be made to 
the employer or to the insurance carrier in one of several different ways set forth in 29 
C.F.R. §825.210.  Other benefits, such as accrual of vacation, seniority, and pension 
rights, do not need to continue while an employee is on FMLA leave.  However, an 
employee cannot lose those benefits already earned as of the result of taking an FMLA 
leave.  29 C.F.R. §825.215(D)(4). 

 
F. FMLA Return To Work Rights 

 
Upon return from a FMLA leave, an employee is entitled to be returned to the same 

position he or she held at the beginning of the leave, or to “an equivalent position with equivalent 
benefits, pay, and other terms and conditions of employment.”  29 C.F.R. §825.214.  An 
equivalent position must have the same pay, benefits and working conditions, including 
privileges, perquisites, and status.  It must involve the same or substantially similar duties and 
responsibilities, which must entail substantially equivalent skill, effort, responsibility, and 
authority.  29 C.F.R. §825.215. 

 
An employee is entitled to any unconditional pay increases which may have occurred 

during the FMLA leave period, such as cost of living increases.  Pay increases conditioned upon 
seniority, length of service, or work performed must be granted if it is the employer’s practice or 
policy to do so with respect to other employees on “leave without pay.”  An employer is not 
required to grant additional paid vacation, sick, or personal days to an employee on FMLA leave. 
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An employee must be reinstated to the same or geographically proximate worksite where 
the employee had been previously employed.  He or she is ordinarily entitled to return to the 
same shift or the same or an equivalent work schedule.  The same or an equivalent opportunity 
for bonuses, profit-sharing, and other similar discretionary and nondiscretionary payments must 
exist in the new position. 

 
A returning employee has the same rights, no better or worse, that he or she would have 

had without the leave of absence.  29 C.F.R. §825.216(a).  If an employer can prove that the 
employee would have been laid off during the FMLA leave period, then that employee is not 
entitled to reinstatement.  Santos v. Knitgoods Workers’ Union Local 155, 252 F.3d 175 (2nd Cir. 
2001); Skrjanc v. Great Lakes Power Service Co., 272 F.3d 409 (6th Cir. 2001); Ilhardt v. Sara 
Lee Corp., 118 F.3d 1151 (7th Cir. 1997); Rice v. Sunrise Express, 209 F.3d 1008 (7th Cir. 2000), 
cert. den., 121 S.Ct. 567 (2000); O’Connor v. PCA Family Health Plan, Inc., 200 F.3d 1349 (11th 
Cir. 2000).  If an employee was hired for a specific term or only to perform work on a discrete 
project, the employer has no obligation to restore the employee if the employment term or 
project is over and the employer would not otherwise have continued to employ the employee.  
29 C.F.R. §825.216.  An employee who fails to return at the end of the twelve week period or is 
incapable of returning to his or her job at that time has no return to work rights.  Cehrs v. 
Northeast Ohio Alzheimer’s Research Center, 155 F.3d 775 (6th Cir. 1998). 

 
Benefits must be resumed upon the employee’s return to work at the same level as they 

were provided when leave began, without any new qualification period or physical exam.  Some 
employers may find it necessary to modify life insurance or other benefit programs in order to be 
able to restore employees to equivalent benefits upon return from FMLA leave, make 
arrangements for continued payment of costs to maintain such benefits during unpaid FMLA 
leave, or pay these costs subject to recovery from the employee following return from leave.  29 
C.F.R. §825.215(D)(1). 
 

A “key employee” is defined as “a salaried FMLA-eligible employee who is among the 
highest paid 10 percent of all the employees employed by the employer within 75 miles of the 
employee’s worksite.”  29 C.F.R. §825.217.  An employer may deny reinstatement rights to a 
key employee only when the key employee’s restoration will cause “substantial and grievous 
economic injury” to the operations of the employer.  29 C.F.R. §825.218.  This section must be 
closely read, as it specifies that the pertinent question is whether such an injury will result not 
from the key employee’s absence, but from “the restoration of the employee to employment”.  In 
order to deny a key employee restoration rights, the employer must meet a number of notice 
requirements described at 29 C.F.R. §825.219. 
 
 G. FMLA Posting And Notice Requirements 
 

The posting requirements under FMLA are set forth at 29 C.F.R. §825.300.  Every 
employer subject to the Act is required to post and keep posted on its premises, in conspicuous 
places where employees are employed, a notice explaining the act’s provisions and providing 
information concerning the procedures for filing complaints of violations of the act with the 
department of labor.  When an employer’s work force is comprised of a significant portion of 
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workers who are not literate in English, the employer may be required to provide a translated 
notice. 

 
If an employer has any written guidance to employees concerning employee benefits or 

leave rights, such as in an employee handbook, then information concerning FMLA entitlements 
and employee obligations under the act must be included in the handbook or other document.  
For example, if an employer provides an employee handbook to all employees that describes the 
employer’s policies regarding leave, wages, attendance, and similar matters, the handbook must 
incorporate information on the act.  29 C.F.R. §825.301.  If the employer does not have any 
written policies, manuals, or handbooks describing employee benefits and leave provisions, then 
the employer must provide written guidance to employees when they request leave.  Employers 
may duplicate and provide the employee a copy of a FMLA fact sheet to be available from the 
DOL’s wage and hour division. 

 
In addition, when an employee provides notice of the need for leave, an employer must 

provide the employee with a notice detailing the specific expectations and obligations of the 
employee and explaining any consequences of a failure to meet these obligations.  The 
regulations include detailed language on the information that should be included in this notice 
(e.g., any requirement to provide medical certification of a serious health condition, whether the 
employer will require substitution of paid leave, any requirement for the employee to make 
health plan payments).  A prototype notice is also expected to be produced by the Department of 
Labor for optional use by employers.  20 C.F.R. §825.301. 

 
Violation of the notice provisions only gives rise to a cause of action if the employer’s 

failure to give proper notice impacts the employee’s leave, benefits, or reinstatement.  Sarno v. 
Douglas Elliman-Gibbons & Ives, Inc., 183 F.3d 155 (2nd Cir. 1999). 
 
 H. ADA Accommodations With FMLA Implications 
 

 1. Modified Work Schedules 
 
Whether an employer will be required to allow an employee to work part-time or be 

absent from work as an accommodation under the ADA will depend on a number of factors, 
including the essential functions of the job and the employer’s attendance policies.  42 U.S.C. 
§12111(9); 29 C.F.R. §1630.2(o)(2)(ii).  See also, Ward v. Massachusetts Health Research 
Institute, 209 F.3d 29 (1st Cir. 2000); Parker v. Columbia Pictures Industries, 204 F.3d 326 (2nd 
Cir. 2000); Burch v. Coca-Cola, 119 F.3d 305 (5th Cir. 1997), cert. den., 118 S.Ct. 871 (1998); 
Jovanovic v. In-Sink-Erator, 201 F.3d 894 (7th Cir. 2000); Pals v. Schepel Buick & GMC Truck, 
Inc., 220 F.3d 495 (7th Cir. 2000); Amadio v. Ford Motor Co., 238 F.3d 919 (7th Cir. 2001); 
Buckles v. First Data Resources, Inc., 176 F.3d 1098 (8th Cir. 1999); Greer v. Emerson Electric 
Co., 185 F.3d 917 (8th Cir. 1999); Treanor v. MCI Telecommunications Corp., 200 F.3d 570 (8th 
Cir. 2000); Humphrey v. Memorial Hospitals Association, 239 F.3d 1128 (9th Cir. 2001); Earl v. 
Mervyns, Inc., 207 F.3d 1361 (11th Cir. 2000); Carr v. Reno, 23 F.3d 525 (D.C. Cir. 1994). 

 
Even where such an accommodation may not be required under the ADA, allowing an 

employee to work part-time or miss work will often be required under the FMLA.  Where FMLA 
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leave is requested for the purpose of caring for a sick family member or for the employee’s own 
serious medical condition, leave may be taken intermittently or on a reduced leave schedule 
“when medically necessary”.  29 C.F.R. §825.203.  An employer is not required to grant such 
intermittent leave for the birth or placement of a child for adoption. 

 
One Court has held that the duty under the FMLA is to give time off, not to modify job 

functions, and that an employee requesting intermittent leave must still be able to perform the 
essential functions of the job.  Hatchett v. Philander Smith College, 251 F.3d 670 (8th Cir. 2001).  
It is not clear, however, that other courts will follow this position, as an employee’s right to 
intermittent leave is defined by the FMLA based on whether the meets the preconditions for 
FMLA leave, such as whether the employee has worked the requisite number of hours or has a 
serious health condition, and not by the effect of the employee’s leave on the employer or the 
essential functions of the job. 

 
An employer must afford a qualified individual with a disability, within the meaning of 

the ADA, the employee’s FMLA rights at the same time that the employer makes any reasonable 
accommodations and takes other steps in accordance with the ADA.  For example, if an 
employee became disabled, a reasonable accommodation under the ADA might be accomplished 
by providing the employee with a part-time job with no health benefits.  However, the Act would 
permit an employee to work a reduced leave schedule until 12 weeks of leave were used, with 
health benefits maintained during this period.  At the end of the FMLA leave entitlement, an 
employer is required to reinstate the employee in the same or an equivalent position, with 
equivalent pay and benefits, to that which the employee held when the leave commenced.  The 
employer’s FMLA obligations would be satisfied if the employer offered the employee an 
equivalent full-time position.  If the employee were unable to perform the equivalent position 
because of a disability, and the employee had exhausted his or her FMLA entitlement, the ADA 
may permit or require the employer to make a reasonable accommodation at that time by placing 
the employee in a part-time job, with only those benefits provided to part-time employees.  29 
C.F.R. §825.702. 

 
If the FMLA entitles an employee to a leave, an employer may not, in lieu of FMLA 

leave entitlement, require the employee to take a job with a reasonable accommodation.  
However, ADA may require that an employer offer the employee the opportunity to take such a 
position. 

 
If an employee takes leave on an intermittent or reduced leave schedule, only the amount 

of leave actually taken may be counted toward the 12 weeks of leave to which the employee is 
entitled.  For example, if an employee who normally works five days a week takes off one day, 
the employee would use 1/5 of a week of FMLA leave.  Similarly, if a full-time employee who 
normally works 8-hour days works 4-hour days under a reduced leave schedule, the employee 
would use 1/2 week of FMLA leave each week.  29 C.F.R. §825.205. 
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2. Leaves of Absence 
 
Although an employer does not require employers to provide disabled employees with 

indefinite leave as a reasonable accommodation under the ADA, see, e.g., Watkins v. J&S Oil 
Co., Inc., 164 F.3d 55 (1st Cir. 1998); Parker v. Columbia Pictures Industries, 204 F.3d 326 (2nd 
Cir. 2000); Walton v. Mental Health Association of Southeastern Pennsylvania, 168 F.3d 1228 
(3rd Cir. 1999); Rogers v. International Marine Terminals, Inc., 87 F.3d 755 (5th Cir. 1996); 
Walsh v. United Parcel Service, 201 F.3d 718 (6th Cir. 2000); Nowak v. St. Rita High School, 
142 F.3d 999 (7th Cir. 1998); Humphrey v. Memorial Hospitals Association, 239 F.3d 1128 (9th 
Cir. 2001); Cisneros v. Wilson, 226 F.3d 1113 (10th Cir. 2000); Duckett v. Dunlop Tire Corp., 
120 F.3d 1222 (11th Cir. 1997), in certain situations time off may be a reasonable 
accommodation.  Appendix to 29 C.F.R. §1630.2(o).  See also, Williams v. Widmall, 70 F.3d 
1003 (10th Cir. 1996); Criado v. IBM Corp., 145 F.3d 437 (1st Cir. 1998); Basith v. Cook 
County, 241 F.3d 919 (7th Cir. 2001); Humphrey v. Memorial Hospitals Association, 239 F.3d 
1128 (9th Cir. 2001); Rascon v. U.S. West Communications, Inc., 143 F.3d 1324 (10th Cir. 1998).  
Whether the employer will be required to grant leave under the ADA will depend in large part on 
the employer’s leave policies, the employer’s ability to cover the employee’s absence, and the 
length of time the position can remain vacant.  Garcia-Ayala v. Lederle Parenterals, Inc., 212 
F.3d 638 (1st Cir. 2000); Haschmann v. Time Warner Entertainment Co., 151 F.3d 591 (7th Cir. 
1998); Nunes v. Wal-Mart Stores, Inc., 164 F.3d 1243 (9th Cir. 1999). 

 
The FMLA clearly requires an employer to grant a leave of absence of up to 12 weeks.  

Therefore, while the employee may not be entitled to such a leave as an accommodation under 
the ADA, he or she may be entitled under the FMLA.  Pursuant to 29 C.F.R. §825.200, 
employers are permitted to utilize any one of the following methods for determining the “12-
month period” in which the 12 weeks of leave entitlement may occur, provided that the chosen 
method is uniformly applied: 

 
(1) the calendar year; 
 
(2) any fixed 12-month leave year, such as a fiscal year, a year required by state law, 

or a year starting on an employee’s anniversary date; 
 
(3) the 12-month period measured forward from the date of an employee’s first 

FMLA leave begins; or 
 
(4) a rolling 12-month period measured backward from the date an employee uses 

any FMLA leave (except that such measure may not extend back before August 5, 
1993). 

 
FMLA leave is generally unpaid.  However, accrued paid vacation or paid personal leave 

may be substituted for any FMLA-qualifying purpose.  If permitted by the employer’s plan, 
accrued paid family leave may be substituted for birth or adoption leave, or to care for a 
seriously ill close family member.  For example, if the employer’s plan allows use of paid family 
leave to care for a child but not a parent, the employer is not required to permit accrued paid 
family leave to be substituted for unpaid FMLA leave used to care for a parent.  Accrued paid 
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medical or sick leave may be substituted to care for a seriously ill close family member, but only 
where the employer would normally allow such paid leave to be used for another’s serious health 
condition.  For example, an employee does not have the right to use paid sick days to care for a 
seriously ill spouse if the employer’s leave plan does not allow paid sick leave to be used for that 
purpose.  29 C.F.R. §825.208.  Ultimately, it is the employer’s responsibility to designate 
whether the time off will be applied to the FMLA leave. 
 
 
 
 
 



 

 

The PowerPoint Presentation(s) for this session are available at the following 
link(s): 

Simao J. Avila:  March 2003 CLE Workshop: ADA and Section 504: Employee 
Accommodation Processes and Issues 

 

Megan P. Norris:  March 2003 CLE Workshop: ADA and Section 504: Employee 
Accommodation Processes and Issues 

 

 

 

 

http://www.nacua.org/lrs/ConferencePowerPoints/March2003/07B_x-03-03-17_Avila.ppt�
http://www.nacua.org/lrs/ConferencePowerPoints/March2003/07B_x-03-03-17_Avila.ppt�
http://www.nacua.org/lrs/ConferencePowerPoints/March2003/07B_x-03-03-17_Norris.ppt�
http://www.nacua.org/lrs/ConferencePowerPoints/March2003/07B_x-03-03-17_Norris.ppt�
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